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DIRECTIVE 2011-16
(Issued Pursuant to Court Order)
April 20, 2011

To:  All County Boards of Elections

Re:  Reminder to Boards of Elections to Comply with the NEOCH Consent Decree and Post
the Required Notice

Summary

This directive is a reminder that boards of elections must comply with the consent decree issued
in Northeast Ohio Homeless Coalition v. Brunner, S.D. Ohio No. 2:06-cv-896 (“NEOCH”) and
must post a notice that contains the text of the injunctive relief granted in a conspicuous place in
every location in which provisional ballots are processed after an election. A copy of the notice
is attached and is also available on the Extranet.

Instructions

Boards of elections are instructed to comply with the injunctive relief provided in the April 19,
2010 Consent Decree as quoted below.,

Additionally, each board of elections must post a notice that contains the text of the injunctive
relief granted in a conspicuous place in every location in which provisional ballots are processed
after an election.

Boards of elections are reminded to process and count provisional ballots consistent with
Directive 2010-96 and Advisory 2011-03.

The injunctive relief adopted by the court in the consent decree is as follows:

III. GENERAL INJUNCTIVE RELIEF.

1. The Court ADOPTS and annexes hereafter Directive 2008-80 as an Order of this
Court.

2. Defendant Secretary of State, her agents, employees and representatives will instruct
Ohio’s county Boards of Elections to adhere to the following rules regarding the
casting and counting of provisional ballots for persons without identification other
than a social security number:
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a. Boards of Elections must count the provisional ballot cast by a voter using
only the last four digits of his or her social security number as identification if
all of the following conditions are met:

iil.

iv.

vi.

Vil.

viil.

The individual who cast the provisional ballot is registered to vote:

The individual is eligible to cast a ballot in the precinct and for the
election in which the individual cast the provisional ballot;

The provisional ballot affirmation includes a statement that the
individual is registered to vote in the precinct in which the provisional
ballot was cast and a statement that the individual is eligible to vote in
the election in which the provisional ballot was cast;

The individual’s name and signature appear in the correct place on the
provisional ballot affirmation form, unless the voter declined to
execute the affirmation and the poll workers complied with their
statutory duties under R.C. 3505.182 and R.C. 3505.181(B)(6) when a
voter declines to execute the affirmation;

The signature of the voter substantially conforms to the signature
contained in the Board of Election’s records for that voter;

The provisional ballot affirmation includes the last four digits of that
voter’s social security number, which is not found to be invalid;

The individual’s right to vote was not successfully challenged;

The individual did not already cast a ballot for the election in which
the individual cast the provisional ballot; and

Pursuant to R.C. 3505.183(B)(2), the Board of Elections determines
that, in addition to the information included on the affirmation, there is
no additional information for determining ballot validity provided by
the provisional voter or to the Board of Elections during the ten days
after the day of the election that casts doubt on the validity of the
ballot or the individual’s eligibility to vote.

b. Boards of Elections may not reject a provisional ballot cast by a voter, who
uses only the last four digits of his or her social security number as
identification, for any of the following reasons:

i

ii.

iii.

The voter provided the last four digits of a Social Security Number but
did not provide a current driver’s license, state issued identification, or
other document which serves as identification under Ohio law;

The voter did not provide a date of birth;

The voter did not provide an address that is tied to a house, apartment
or other dwelling provided that the voter indicated that he or she
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resides at a non-building location, including but not limited to a street
corner, alley or highway overpass located in the precinct in which the
voter seeks to cast a ballot and that the non-building location qualifies
as the individual’s voting residence under R.C. 3503.02;

iv.  The voter indicated that he or she is homeless;

v.  The voter cast his or her provisional ballot in the wrong precinct. but
in the correct polling place, for reasons attributable to poll worker
error;

vi.  The voter did not complete or properly complete and/or sign the
provisional ballot application for reasons attributable to poll worker
error; or

vii.  The poll worker did not complete or properly complete and/or sign the
provisional ballot application witness line and/or the provisional ballot
affirmation form, except for reasons permitted by the governing
statutes.

c. Boards of Elections must observe the following rules regarding the delegation
of processing provisional ballots, and determining their validity, to board
staff:

i.  Ultimately, the members of Boards of Elections must determine the
validity of all votes cast in an election and must certify the results of
all elections. However, nothing in Ohio law requires that the members
of a Board of Elections must personally complete all tasks associated
with preparing for that certification.

ii.  Thus, Boards of Elections may, under a policy adopted by the Board,
delegate the processing and some aspects of counting provisional
ballots to board staff. Such processing must be done in bipartisan
teams.

iii.  If a Board of Elections delegates the processing ol provisional ballots,
it must first adopt a policy setting forth procedures for the processing
of provisional ballots. Under that policy, board staff responsible for
processing provisional ballots must make a recommendation to the
Board as to the eligibility of each provisional ballot cast in the county,
either on an individual basis, or as to groups or categories of similarly
situated provisional ballots.

iv.  Ultimately, the members of Board of Elections must determine the
eligibility or ineligibility of all provisional ballots cast within the
county in accordance with Ohio law. Boards may not delegate this
task.

v.  Each Board of Elections must then cause the ballots to be counted by
board staff, and must include the tabulation of that count in its official
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canvass of the election results and, to the extent required, its
certification of the election results to the Secretary of State.

If you have questions about this directive or the consent decree, please contact the elections
attorney assigned to your county at 614-466-2585.

Hiurled

Sincerely,

/
/" Jon Husted



NOTICE ISSUED PURSUANT TO COURT ORDER

GENERAL INJUNCTIVE RELIEF.
THE COURT ADOPTS AND ANNEXES HEREAFTER DIRECTIVE 2008-80 AS AN ORDER OF THIS COURT.

DEFENDANT SECRETARY OF STATE, HER AGENTS, EMPLOYEES AND REPRESENTATIVES WILL INSTRUCT OHIO’S COUNTY BOARDS
OF ELECTIONS TO ADHERE TO THE FOLLOWING RULES REGARDING THE CASTING AND COUNTING OF PROVISIONAL BALLOTS FOR
PERSONS WITHOUT IDENTIFICATION OTHER THAN A SOCIAL SECURITY NUMBER:

a. BOARDS OF ELECTIONS MUST COUNT THE PROVISIONAL BALLOT CAST BY A VOTER USING ONLY THE LAST FOUR DIGITS OF HIS
OR HER SOCIAL SECURITY NUMBER AS IDENTIFICATION IF ALL OF THE FOLLOWING CONDITIONS ARE MET:

I THE INDIVIDUAL WHO CAST THE PROVISIONAL BALLOT IS REGISTERED TO VOTE;

ii.  THE INDIVIDUAL IS ELIGIBLE TO CAST A BALLOT IN THE PRECINCT AND FOR THE ELECTION IN WHICH THE INDIVIDUAL
CAST THE PROVISIONAL BALLOT;

THE PROVISIONAL BALLOT AFFIRMATION INCLUDES A STATEMENT THAT THE INDIVIDUAL IS REGISTERED TO VOTE IN THE
PRECINCT IN WHICH THE PROVISIONAL BALLOT WAS CAST AND A STATEMENT THAT THE INDIVIDUAL IS ELIGIBLE TO VOTE
IN THE ELECTION IN WHICH THE PROVISIONAL BALLOT WAS CAST;

THE INDIVIDUAL'S NAME AND SIGNATURE APPEAR IN THE CORRECT PLACE ON THE PROVISIONAL BALLOT AFFIRMATION
FORM, UNLESS THE VOTER DECLINED TO EXECUTE THE AFFIRMATION AND THE POLL WORKERS COMPLIED WITH

THEIR STATUTORY DUTIES UNDER R.C. 3505.182 AND R.C. 3505.181(B)(6) WHEN A VOTER DECLINES TO EXECUTE THE
AFFIRMATION;

THE SIGNATURE OF THE VOTER SUBSTANTIALLY CONFORMS TO THE SIGNATURE CONTAINED IN THE BOARD OF
ELECTION’S RECORDS FOR THAT VOTER;

THE PROVISIONAL BALLOT AFFIRMATION INCLUDES THE LAST FOUR DIGITS OF THAT VOTER’S SOCIAL SECURITY NUMBER,
WHICH IS NOT FOUND TO BE INVALID;

THE INDIVIDUAL'S RIGHT TO VOTE WAS NOT SUCCESSFULLY CHALLENGED;

THE INDIVIDUAL DID NOT ALREADY CAST A BALLOT FOR THE ELECTION IN WHICH THE INDIVIDUAL CAST THE
PROVISIONAL BALLOT; AND

PURSUANT TO R.C. 3505.183(B)(2), THE BOARD OF ELECTIONS DETERMINES THAT, IN ADDITION TO THE INFORMATION
INCLUDED ON THE AFFIRMATION, THERE IS NO ADDITIONAL INFORMATION FOR DETERMINING BALLOT VALIDITY
PROVIDED BY THE PROVISIONAL VOTER OR TO THE BOARD OF ELECTIONS DURING THE TEN DAYS AFTER THE DAY OF THE
ELECTION THAT CASTS DOUBT ON THE VALIDITY OF THE BALLOT OR THE INDIVIDUAL'S ELIGIBILITY TO VOTE.

BOARDS OF ELECTIONS MAY NOT REJECT A PROVISIONAL BALLOT CAST BY A VOTER, WHO USES ONLY THE LAST FOUR DIGITS
OF HIS OR HER SOCIAL SECURITY NUMBER AS IDENTIFICATION, FOR ANY OF THE FOLLOWING REASONS:

i. THE VOTER PROVIDED THE LAST FOUR DIGITS OF A SOCIAL SECURITY NUMBER BUT DID NOT PROVIDE A CURRENT
DRIVER’S LICENSE, STATE ISSUED IDENTIFICATION, OR OTHER DOCUMENT WHICH SERVES AS IDENTIFICATION UNDER

OHIO LAW;
THE VOTER DID NOT PROVIDE A DATE OF BIRTH;

THE VOTER DID NOT PROVIDE AN ADDRESS THAT IS TIED TO A HOUSE, APARTMENT OR OTHER DWELLING PROVIDED
THAT THE VOTER INDICATED THAT HE OR SHE RESIDES AT A NON-BUILDING LOCATION, INCLUDING BUT NOT LIMITED TO
A STREET CORNER, ALLEY OR HIGHWAY OVERPASS LOCATED IN THE PRECINCT IN WHICH THE VOTER SEEKS TO CAST A
BALLOT AND THAT THE NON-BUILDING LOCATION QUALIFIES AS THE INDIVIDUAL'S VOTING RESIDENCE UNDER

R.C. 3503.02;

THE VOTER INDICATED THAT HE OR SHE IS HOMELESS;

THE VOTER CAST HIS OR HER PROVISIONAL BALLOT IN THE WRONG PRECINCT, BUT IN THE CORRECT POLLING PLACE, FOR
REASONS ATTRIBUTABLE TO POLL WORKER ERROR;

THE VOTER DID NOT COMPLETE OR PROPERLY COMPLETE AND/OR SIGN THE PROVISIONAL BALLOT APPLICATION FOR
REASONS ATTRIBUTABLE TO POLL WORKER ERROR; OR

THE POLL WORKER DID NOT COMPLETE OR PROPERLY COMPLETE AND/OR SIGN THE PROVISIONAL BALLOT APPLICATION
WITNESS LINE AND/OR THE PROVISIONAL BALLOT AFFIRMATION FORM, EXCEPT FOR REASONS PERMITTED BY THE
GOVERNING STATUTES.

BOARDS OF ELECTIONS MUST OBSERVE THE FOLLOWING RULES REGARDING THE DELEGATION OF PROCESSING PROVISIONAL
BALLOTS, AND DETERMINING THEIR VALIDITY, TO BOARD STAFF:

i. ULTIMATELY, THE MEMBERS OF BOARDS OF ELECTIONS MUST DETERMINE THE VALIDITY OF ALL VOTES CAST IN AN
ELECTION AND MUST CERTIFY THE RESULTS OF ALL ELECTIONS. HOWEVER, NOTHING IN OHIO LAW REQUIRES THAT THE
MEMBERS OF A BOARD OF ELECTIONS MUST PERSONALLY COMPLETE ALL TASKS ASSOCIATED WITH PREPARING FOR
THAT CERTIFICATION.

THUS, BOARDS OF ELECTIONS MAY, UNDER A POLICY ADOPTED BY THE BOARD, DELEGATE THE PROCESSING AND SOME
ASPECTS OF COUNTING PROVISIONAL BALLOTS TO BOARD STAFF. SUCH PROCESSING MUST BE DONE IN BIPARTISAN
TEAMS.

IF A BOARD OF ELECTIONS DELEGATES THE PROCESSING OF PROVISIONAL BALLOTS, IT MUST FIRST ADOPT A POLICY
SETTING FORTH PROCEDURES FOR THE PROCESSING OF PROVISIONAL BALLOTS. UNDER THAT POLICY, BOARD STAFF
RESPONSIBLE FOR PROCESSING PROVISIONAL BALLOTS MUST MAKE A RECOMMENDATION TO THE BOARD AS TO THE
ELIGIBILITY OF EACH PROVISIONAL BALLOT CAST IN THE COUNTY, EITHER ON AN INDIVIDUAL BASIS, OR AS TO GROUPS
OR CATEGORIES OF SIMILARLY SITUATED PROVISIONAL BALLOTS.

ULTIMATELY, THE MEMBERS OF BOARD OF ELECTIONS MUST DETERMINE THE ELIGIBILITY OR INELIGIBILITY OF ALL
PROVISIONAL BALLOTS CAST WITHIN THE COUNTY IN ACCORDANCE WITH OHIO LAW. BOARDS MAY NOT DELEGATE THIS
TASK.

EACH BOARD OF ELECTIONS MUST THEN CAUSE THE BALLOTS TO BE COUNTED BY BOARD STAFF, AND MUST INCLUDE
THE TABULATION OF THAT COUNT IN ITS OFFICIAL CANVASS OF THE ELECTION RESULTS AND, TO THE EXTENT REQUIRED,
ITS CERTIFICATION OF THE ELECTION RESULTS TO THE SECRETARY OF STATE.
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